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TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex_parte NOBUYCSH ASANUVA

Appeal No. 96-1920
Application 08/218, 136

HEARD: APRIL 8, 1999

Bef ore KRASS, JERRY SM TH and RUGAE ERO, Adni ni strative Patent

Judges.
JERRY SM TH, Adnini strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on the appeal under 35 U S.C. § 134
fromthe examner’s rejection of clains 1 and 3-12, which

constitute all the clains remaining in the application.

! Application for patent filed March 25, 1994.
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The di scl osed invention pertains to a control system for
controlling the steering device of a vehicle. Mire
particularly, the invention estimates the driving skill of a
vehi cl e operator and uses this estinate to determne a | evel
of intervention for the control system |In this nmanner the
| evel of intervention for an automatic control system can be
decreased as the operator’s skill |evel increases.

Representative claim1l is reproduced as foll ows:

1. A systemfor controlling a vehicle steering device
according to an operating condition of a vehicle, conprising:

nmeans for detecting an operating condition of said
vehi cl e;

means for controlling said vehicle steering device
according to data on said operating condition detected by said
det ecti ng neans;

means for estimating a driving skill of a vehicle
operator according to an operation executed by said vehicle
oper at or ;

nmeans for nodifying a property of said controlling neans
according to said driving skill estimted by said driving
skill estimting neans;

sai d operating condition includes at | east one of a yaw
nmovenent and a | ateral acceleration of said vehicle; and

a level of intervention of said control neans on said
steering device is decreased when said estimated driving skill
is relatively high.



Appeal No. 96-1920
Application 08/218, 136

The exam ner relies on the follow ng references:

Furukawa et al. (Furukawa) 4,412,594 Nov. 01, 1983
Ni shi kawa et al. (N shi kawa) 4,949, 268 Aug. 14, 1990
Takahashi (Takahashi ' 997) 5,162, 997 Nov. 10, 1992
Takahashi (Takahashi ' 785) 5,172,785 Dec. 22, 1992

The follow ng rejections have been made agai nst the
clains and are on appeal before us:

1. dains 9-12 stand rejected under 35 U.S.C. § 112,
first paragraph, based on the disclosure being inadequate to
support clains directed to use of a global positioning system

2. Cains 8-12 stand rejected under 35 U S.C. § 112,
second paragraph, as failing to particularly point out and
di stinctly claimthe invention.

3. Cains 1, 3 and 5-7 stand rejected under 35 U.S. C
8§ 102(b) as being anticipated by the disclosure of Furukawa.

4. Clainms 4 and 10 stand rejected under 35 U.S.C. §
103 as bei ng unpatentabl e over the teachings of Furukawa taken
al one.

5. Cains 8 9, 11 and 12 stand rejected under 35
U S.C. §8 103 as being unpatentable over the teachings of
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Furukawa i n view of N shi kawa.
6. Caiml stands rejected under 35 U . S.C. § 102(e) as

bei ng antici pated by the disclosure of Takahashi ’'997.

7. Caiml stands rejected under 35 U.S.C. § 102(e) as
bei ng antici pated by the disclosure of Takahashi ' 785.

8. Cains 3-7 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over the teachings of Takahashi ’785 in
vi ew of Furukawa.

9. Cains 8-12 stand rejected under 35 U S.C. §8 103 as
bei ng unpat ent abl e over the teachings of Takahashi *785 in
vi ew of Furukawa, and further in view of Ni shikawa.

Rat her than repeat the argunents of appellant or the
exam ner, we make reference to the briefs and the answer for

the respective details thereof.

OPI NI ON
We have carefully considered the subject matter on
appeal, the rejections advanced by the exam ner, the argunents

I n support of the rejections and the evidence of anticipation
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and obvi ousness relied upon by the exam ner as support for the
prior art rejections. W have, |ikew se, reviewed and taken
into consideration, in reaching our decision, the appellant’s
argunments set forth in the briefs along wwth the exam ner’s
rationale in support of the rejections and argunents in
rebuttal set forth in the exam ner’s answer.

It is our view, after consideration of the record
before us, that the specification and the clains conply with
the requirenents of the first and second paragraphs of 35
Uus.C
8§ 112. W are also of the view that none of the exam ner’s
prior art rejections is adequately supported by the prior art
of record in this case except for the rejection of claim1l
under 35 U. S. C
8 102(e) as anticipated by Takahashi ' 785. Accordingly, we
affirmin-part.

We consider first the rejection of clains 9-12 under
the first paragraph of 35 U S.C. § 112. The exam ner asserts
that the present disclosure is not sufficient to enabl e one of

ordinary skill in the art to use a global positioning system
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(GPS) to determ ne actual and target trajectories in order to
control steering as clained [answer, pages 2-3]. The exam ner
al so questions the accuracy of GPS systens for use in the

I nstant invention and questions whether there are
preprogranmed maps provided to users of GPS [id., pages 11-
13].

Appel | ant argues that the Ni shikawa GPS system which
is cited by the examner, “would be sufficient for determ ning
if a vehicle had strayed fromthe dinmensions of a given road,
and woul d be sufficient for determning a target travel
trajectory according to the present invention” [brief, page

12]. Appel | ant

al so argues that the exam ner bases his position on his
al | eged personal know edge whi ch has not been properly
factual ly supported on this record [reply brief].

The exam ner has the burden of giving reasons,
supported by the record as a whole, why the specification is
not enabling. Showi ng that the disclosure entails undue

experinmentation is part of the examner’s initial burden. In
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re Angstadt, 537 F.2d 498, 504, 190 USPQ 214, 219 (CCPA 1976).

The exam ner’s position is based on his personal assessnent of
the capabilities of GPS systenms. Appellant has argued that
the GPS systemof the cited prior art could be used to

i npl enent the clained invention.

W will not sustain this rejection. First, we note
that only clains 9 and 12 recite a GPS system Dependent
clainms 10 and 11 are not directed to this area of the
i nvention. Second, we agree with appellant that the exam ner
has not properly supported his assertion of nonenabl enent in
this case. The clains nerely recite that a reference travel
trajectory is determned fromdata given froma preprogramred
map of a GPS. W see no reason why the artisan woul d have
difficulty preparing a preprogramred map of an area based on
GPS data. Once the map is generated, a path on the map can be
nonitored and a reference trajectory can be easily determ ned
as asserted by appellant. On this record we find no support
for the examner’s position that the disclosure is not
enabling. Therefore, we do not sustain this rejection of

clainms 9-12.
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We next consider the rejection of clainms 8-12 under
the second paragraph of 35 U S.C. 8 112. The examner’s
rejection states the follow ng:

Clainms 8,9 and 11,12 claima GPS

system form ng the reference path of

the vehicle. The clains are rejected

for the sane reason as in the 112,

first paragraph rejection above

[ answer, page 4].
Appel | ant argues that the clains would be clearly understood
by persons of ordinary skill in the art, especially when
considered in |light of the disclosure [brief, pages 14-15].

The general rule is that a clai mnust set out and
circunscribe a particular area wwth a reasonabl e degree of

precision and particularity when read in |light of the

di scl osure as it would be by the artisan. |In re More, 439

F.2d 1232, 1235, 169 USPQ 236, 238 (CCPA 1971). Acceptability
of the claimlanguage depends on whet her one of ordinary skill
in the art would understand what is clained in |light of the

specification. Seattle Box Co. v. Industrial Crating &

Packing., Inc., 731 F.2d 818, 826, 221 USPQ 568, 574 (Fed. Cir

1984) .
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W will not sustain this rejection because the
exam ner has offered no explanation as to why the clains are
i ndefinite within the neaning of the second paragraph of 35
US C 8§ 112. The examner states that this rejection is made
for the sane reasons as the rejection under the first
par agraph of 35 U. S. C
8§ 112, but we see no basis for using the all eged nonenabl enent
of the disclosure to reject clains as being indefinite.
Nevert hel ess, we agree with appellant that the artisan having
consi dered the specification of this application would have no
difficulty ascertaining the scope of the invention recited in
clainms 8-12. Therefore, we do not sustain this rejection of
clains 8-12.

We now consider the rejection of clains 1, 3 and 5-7
under 35 U. S.C. 8§ 102(b) as being anticipated by the
di scl osure of Furukawa. Anticipation is established only when
a single prior art reference discloses, expressly or under the
princi ples of inherency, each and every elenent of a clained
i nvention as well as disclosing structure which is capabl e of

performng the recited functional limtations. RCA Corp. v.
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Applied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ

385, 388 (Fed. Cir.); cert. dism ssed, 468 U S. 1228 (1984);

WL. Gore and

Assocs. v. Garlock, Inc., 721 F.2d 1540, 1554, 220 USPQ 303,

313 (Fed. Gr. 1983), cert. denied, 469 U S. 851 (1984).

The exam ner has indi cated how he reads i ndependent
claim1l on the disclosure of Furukawa [answer, page 4].
Appel | ant argues that “the Furukawa reference does not
di scl ose or in any way suggest neans for estimating the
driving skill of the vehicle operator as defined by
i ndependent claim 1" [brief, page 15]. The exam ner responds
that Figures 2A and 2B of Furukawa disclose skill |evel of a
vehi cl e operator, and this data is used to control autonobile
steering [answer, pages 13-14]. Appellant argues that
Fur ukawa does not detect or estimate a driver’'s skill |evel
nor use this information to control steering conpensation
[reply brief].

W will not sustain this rejection. Appellant is

absol utely correct that Furukawa does not disclose a neans for
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estimating a driving skill of a vehicle operator nor the

nodi fication of a property of the controlling nmeans accordi ng

to this estimated driving skill. Furukawa nerely uses the
graphs of three skill levels to select a steered angle ratio
for use with all drivers. The skill of any single driver is

not measured in Furukawa, and consequently, no nodification of
the control in Furukawa is based on the individual skill [|evel

of the vehicle

operator. Therefore, Furukawa does not fully neet the
I nvention of independent claiml. Therefore, we do not
sustain this rejection of clains 1, 3 and 5-7.

We now consider the rejection of clains 4 and 10 under
35 U.S.C. 8 103 as unpatentable over the teachings of Furukawa
taken al one and the rejection of clains 8, 9, 11 and 12 under
35 U.S.C. 8 103 as unpatentable over the teachings of Furukawa
in view of N shikawa. Each of independent clains 1, 8 and 9
on appeal recites either a neans for estimating a driving

skill of
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a vehicle operator [claim1l] or a neans for evaluating driving
skill based on a conparison [clains 8 and 9]. As we noted
above, Furukawa does not disclose or suggest either of these
features
of the clained invention. N shikawa does not overcone this
deficiency in Furukawa. Therefore, we do not sustain the
exam ner’s rejection of these clains under 35 U.S.C. § 103.
We now consider the rejection of claim1 under 35
U S.C. 8§ 102(e) as being anticipated by the disclosure of
Takahashi *997. The exam ner indicates how he reads claim1
on the disclosure of Takahashi ' 997 on pages 6-7 of the
answer. Appell ant argues that Takahashi ' 997 “does not
include or in any way suggest nmeans for estinmating a driving
skill of the vehicle operator according to an operation
executed by the operator” [brief, page 18]. The exam ner
responds that Takahashi '997 teaches a neans for |earning a
driver’s unique characteristics and a control output which
recalls the rel ati onshi p between vehicle driving paraneters
and the personal driving characteristics of the driver

[answer, page 15]. Appellant argues that Takahashi ' 997 never
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estimates the driver’s driving skill nor specifically estimte
the skill according to an operation executed by the driver as
required by claiml [reply brief, page 10].

W will not sustain this rejection. W agree with the
argunments offered by appellant. The driving characteristics
stored in Takahashi 997 are not an estimation of the driving
skill of a vehicle operator. Although it nmay be possible to
make this determ nation based on the stored data, Takahash
' 997 never discloses or suggests that this data is used to
estimate the driving skill of the operator. Takahashi '997
sinply allows control of a vehicle to be based on an
operator’s previous driving habits at the option of the

driver. Although the driving habits of a vehicle operator may

be evidence of his driving skill, Takahashi 997 does not
estimate this skill or adjust the
| evel of control based on the individual skill level of the

operator. Since Takahashi 997 does not fully neet the

invention of claiml1l, we do not sustain this rejection of
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claim1.

We now consider the rejection of claim1 under 35
U S.C. 8§ 102(e) as being anticipated by the disclosure of
Takahashi ' 785. The exam ner indicates how he reads claim1
on the disclosure of Takahashi ' 785 on pages 7-8 of the
answer. Appell ant argues that Takahashi ' 785 “does not
include a control neans for controlling a steering device
according to a detected vehicle operating condition such as
yaw rate and/or | ateral acceleration, as well as nmeans for
nodi fying a property of the controlling neans based on an
estimated driver’s skill |level as clained” [brief, pages 18-
19]. The exam ner responds that Takahashi ' 785 determ nes a
driver’s skill level and uses this determ nation to adjust the
| evel of control [answer, page 15]. Appellant argues that
Takahashi * 785 controls the vehicle steering system
excl usi vely based on detected data of a driver’s steering
input to a steering wheel rather than on an actual operating
condition of the vehicle [reply brief, pages 11-12].
Appel | ant al so argues that the intervention in Takahashi ’ 785

may not necessarily decrease the |evel of control based on the
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skill of the operator.

W will sustain this rejection of claim1l. Takahash
' 785 di scl oses one enbodi nent for controlling vehicle
steering, a second enbodi nent for controlling vehicle braking,
and a third enbodi nent for controlling vehicle accel eration.
We are concerned only with the vehicle steering enbodi nent.
Takahashi ’ 785 discloses that his control systemreceives
steering angle 2 as an input signal and produces a contro
signal as an output signal based on a transfer function
[colum 4, |ines 42-46]. The transfer function
characteristics are adjusted based on estinmated steering
characteristics determ ned by nonitoring actual operations
executed by a driver.

We consider the commanded steering angle in Takahash
'785 to be an operating condition of the vehicle. Since
steering angle is a demand for yaw novenent, we consider the
steering angle in Takahashi 785 to neet the claimrecitation

of at | east one of a yaw novenent and a | ateral accel eration

of the vehicle. Appellant’s argunment that Takahashi ' 785 does

not di sclose yawrate is not conmensurate in scope with the
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i nvention of claim 1. We are al so not persuaded by

appel lant’s argunent that the | evel of intervention in
Takahashi * 785 may not al ways correspond to the actual skill

| evel of the operator. Even though Takahashi *785 allows for
age to be considered, which may not always directly correlate
to a driver’s skill level, it is clear that Takahashi ' 785

di scl oses a systemin which the desired result is to nake the
vehicl e easier to operate for an unskilled driver [see
abstract]. Therefore, Takahashi ' 785 discloses the contro
operation recited in claim1l even though his preferred

enbodi nent al so uses age whi ch does not always correlate to
skill level. The thrust of his invention is to decrease the
| evel of intervention when the driving skill is relatively

hi gh.

Based on our di scussi on above, we conclude that the
invention as broadly recited in claiml1 is fully net by the
di scl osure of Takahashi ’*785. Therefore, we sustain this
rejection of claim1.

We now consider the rejection of clains 3-7 under

35 U.S.C. § 103 as bei ng unpatentabl e over the teachi ngs of

16



Appeal No. 96-1920
Application 08/218, 136

Takahashi * 785 in view of Furukawa. 1In rejecting clains under
35 US.C 8§ 103, it is incunbent upon the exam ner to
establ i sh

a factual basis to support the | egal conclusion of

obvi ousness. See In re Fine, 837 F.2d 1071, 1073, 5 USPQd

1596, 1598 (Fed. Cir. 1988). 1In so doing, the examner is
expected to nmake the actual determ nations set forth in G aham

v. John Deere Co.,

383 U.S. 1, 17, 148 USPQ 459, 467 (CCPA 1966), and to provide
a reason why one having ordinary skill in the pertinent art
woul d have been led to nodify the prior art or to conbine
prior art references to arrive at the clained invention. Such
reason nust stem from sone teachi ng, suggestion or inplication
in the prior art as a whole or know edge generally avail abl e

to one having ordinary skill in the art. Uniroyal, Inc. v.

Rudkin-Wley Corp., 837 F.2d 1044, 1051, 5 USPQ2d 1434, 1438

(Fed. Gr.), cert. denied, 488 U S 825 (1988); Ashland G|,

Inc. v. Delta Resins & Refractories, Inc., 776 F.2d 281, 293,

227 USPQ 657, 664 (Fed. Gr. 1985), cert. denied, 475 U S.

1017 (1986); ACS Hosp. Sys.. Inc. v. Mntefiore Hosp., 732
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F.2d 1572, 1577, 221 USPQ 929, 933 (Fed. Cir. 1984). These
show ngs by the exam ner are an essential part of conplying

with the burden of presenting a prima facie case of

obvi ousness. Note In re Cetiker, 977 F.2d 1443, 1445, 24

USPQ2d 1443, 1444 (Fed. Cir. 1992).

The exam ner has addressed the recitations of these
claims and the obvi ousness of the differences between these
cl ai ns and Takahashi ' 785 on pages 8-10 of the answer.
Al t hough appel |l ant’ s argunent that Takahashi ' 785 is deficient
has been deci ded adversely to appellant as di scussed above,
appel | ant al so argues that there is no suggestion to conbi ne
the teachi ngs of Takahashi ' 785 w th Furukawa except for the
exam ner’ s i nproper hindsight suggestion [brief, pages 19-22].
The exam ner responds that the references are conbi nabl e
because both references deal with the subject natter of
controlling steering. Appellant argues that the exam ner’s

reasoni ng does not establish a prima facie case of

obvi ousness.
We agree with appellant. In our view, the manner in

whi ch Takahashi ’ 785 and Furukawa control steering is so
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different that there would be no notivation to use Furukawa' s
techni que in the Takahashi ' 785 steering control system As
appel | ant points out, Furukawa is uniquely designed for use in
a systemwhere the steered angle ratio between the rear and
front wheels is nodified based on various operating paraneters
of the vehicle. Thus, Furukawa is uniquely concerned with a
vehi cl e having steering wheels in the front and the back and
with the controlling of the rear steering wheels based on the
nmeasured operating paraneters. W agree with appellant that
there is no suggestion within the applied references to apply
teachi ngs of Furukawa to the Takahashi ’785 control system
Therefore, we do not sustain this rejection of clains 3-7.

We now consider the rejection of clains 8-12 under
35 U.S.C. § 103 as bei ng unpatentabl e over the teachi ngs of
Takahashi " 785 in view of Furukawa, and further in view of
Ni shi kawa. The exam ner has addressed the recitations of
t hese clains and the obvi ousness of the differences between
these clains and the applied references on pages 10-11 of the
answer . Appel | ant again argues that there is no suggestion

to conbi ne the teachi ngs of Takahashi ' 785 with Furukawa and
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Ni shi kawa except for the exam ner’s inproper hindsight
suggestion [brief, page 22]. 1In addition to the repeated
argunments of the exam ner and appel |l ant, appellant al so argues
that none of the references discloses or suggests the
integrating of a deviation between a reference trajectory and
an actual trajectory and a conparison of this integration as
recited in these clainms [reply brief, page 16].

We agree with all of appellant’s argunents.
Specifically, even though we have previously determ ned that
Takahashi ’ 785 does determ ne or estimate the driving skill of
the vehicle operator, there is no disclosure in Takahashi ' 785
of how this
i's done except that fuzzy linguistic inference rules are used.
There is no suggestion in Takahashi ' 785 that the specific
operations recited in clains 8-12 are perforned. Therefore,
we do not sustain this rejection of clains 8-12 under 35
U s C

§ 103.
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In summary, we have not sustained any of the
exam ner’s rejections of the clains except for the rejection
of claiml under 35 U . S.C. 8§ 102(e) as anticipated by the
di scl osure of Takahashi ' 785. Accordingly, the decision of
the exam ner rejecting clains 1 and 3-12 is affirmed-in-part.
No time period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

8§ 1.136(a).
AFFI RVED- | N- PART
ERROL A. KRASS )
Adm ni strative Patent Judge )
)
)
)
JERRY SM TH ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
JOSEPH F. RUGE ERO )
Adm ni strative Patent Judge )
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